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IRVING, J., FOR THE COURT:

1. Carl V. Clark chadlenges the denid of hismoation for post-conviction rdlief by the Circuit Court of
Rankin County. Although he sets forth saverd issues within his brief, al of hisissues may be crystdized

into one: whether the trid court erred in denying his motion without an evidentiary hearing.



2. Discerning no error, we afirm.
FACTS

113. Onor about October 28, 2000, Marjorie Gonzaes entered aJitney Jungle grocery storein Rankin
County, Mississppi. A manfollowed Gonzdesinto thewomen’ srestroom, andwhile Gonzaeswasingde
the stdl, the man abruptly entered it, took her purse from her presence, and ran out of the restroom.
14. OnNovember 14, 2000, agrand jury of Rankin County indicted Clark for the robbery of Gonzaes
which occurred in the restroom of the Jitney Junglestore.  He subsequently entered apleaof guilty tothe
charge and was sentenced by thetria court on February 23, 2002, to aterm of eeven yearsin the custody
of the Missssppi Department of Corrections. Clark was initidly charged under the habitua offender
datute; however, upon his guilty pleathis option was not pursued by the State.
5. Clark later filed a motion for post-conviction rdlief to vacate and set aside his conviction and
sentence. Thetrid judge reviewed the post-conviction relief motion and found that Clark’s motion was
frivolous and without merit. Thetrid judge dso sanctioned Clark with loss of earned time under section
47-5-138 of the Mississippi Code of 1972 as annotated and amended.
T6. Clark, proceeding pro se, has perfected this apped.

ANALY SIS AND DISCUSSION OF THE ISSUE
q7. Whenreviewing alower court'sdecision to deny apetition for post-conviction relief, this Court will
not disturb the trid court's factua findings unless they are found to be clearly erroneous. Brown v. State,
731 So. 2d 595, 598 (116) (Miss. 1999) (citing Bank of Mississippi v. Southern Mem'l Park, Inc., 677
So. 2d 186, 191 (Miss. 1996)). However, where questions of law are raised, the applicable standard of

review isde novo. Id.



118. Aswe have dready Sated, thetrid court determined that Clark's motion wasfrivolous and without
merit. That is a factud finding because such a finding necessarily involves a finding that the factud
alegations contained in the motion arefdse. Thus, our task isto determineif thisfinding by thetrid court
isclearly erroneous.
T9. Clark first contends that he was denied due process of law because the tria court permitted him
to enter aplea of guilty to smple robbery but found him guilty of, and imposed a sentence for, strong arm
robbery. Accordingto Clark, thetria court erred by imposing asentencefor strong arm robbery because
he did not plead guilty to thisoffense. This contention iswithout merit. "Simple robbery” and "strong arm
robbery” are one and the same. See McKeev. State, 791 So. 2d 804 (Miss. 2001); Rowev. State, 562
So. 2d 121 (Miss. 1990)
110. Clak next contendsthat the trid court erred when it accepted his plea of guilty to robbery snce
the facts related during the plea colloquy support an offense no greater than grand larceny. According to
Clark, thetria court’s acceptance of his plea and its sentencing of him for strong arm robbery, under the
factua submission of this case, congtituted aviolation of hisright of due process. Moreover, in conjunction
with hislack of factud basisargument, Clark asserts an ineffective ass stance of counsd argument because
his attorney failed to take corrective action when it became gpparent that Clark’ sadmission of facts a the
plea proceedings did not amount to the eements of robbery.
11. The transcript of the plea hearing reflects the following dialogue concerning the factud bass for
Clark’s charge and plea:

THE COURT: What facts would the State prove at trid Mr. Lemon?

MR. LEMON: Your Honor, should this case go to trid, the State would show

that on or about October 28th of 2000, this defendant came to
Rankin County from Jackson, Mississippi, he cameto the Jtney



THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

parking lot across the spillway, on Spillway Road, entered that
Jtney, followed Sister Marjorie Gonzales, who is better known
as Sder Terez, into the women's bathroom a Jtney Jungle
Grocery Store, and while she was in the gdl this defendant
entered the stall and took her purse from her presence. Of
course, this occurred in Rankin County.

Do you wish to chalengeor correct any of thefacts stated by Mr.
Lemon, the Assstant Didtrict Attorney?

| didn't understand, sir.

Do you wish to challenge or correct any of the facts that Mr.
Lemon has stated?

No, gr. Theonly thing | haveto say on my behdf isit was picked
up off thefloor. | didn't just takeit from her persondly or commit
any bodily harm to her. | admit to the crime, Sr.

THE COURT: Did you open the door?

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

DEFENDANT:

THE COURT:

The door was dready cracked open. The strap of the pursewas
in the door.

Okay. Wdll, did you push the door open to get to the purse?

Not dl theway, sr. Just cracked the door and picked it off the
floor.

So you did open the door somewhat; is that right?

Yes, gr.

And this lady was sitting somewhat defensdess?

WEell, the door to the stall was closed, Sir.

Okay. Did you see her when you picked up the purse?
No, sr. It happened so fadt, | wasn't looking at her.

Did she seeyou?



DEFENDANT: | guess o, Sir.

THE COURT: Was she holding on to the purse?

DEFENDANT: No, gir.

THE COURT: Did shetry to grab the purse?

DEFENDANT: No, gir.

THE COURT: Okay. Wadll, let me ask you this, Mr. Clark. In entering your

guilty pleatoday, are you entering this plea because you fed that
based on the evidence that the State of Mississippi would present
at your trid or offer a your tria that your chance or possibility of
conviction is more likely or greater than acquittal and that you
wish to enter a plea because you fed like you're going to get
convicted if you go to trid?

DEFENDANT: Yes, gr.

THE COURT: And you probably figure that if you plead guilty you won't get as
much time as you do if you go to trid; isthat right?

DEFENDANT: Yes, gr.

f12. "A factud showing does not fal merdy because it does not flesh out the details which might be
brought forth at trid. Fair inference favorable to guilt may facilitatethefinding.” Corley v. Sate, 585 So.
2d 765, 767 (Miss. 1991). A "factua basisfor a guilty plea may be established by the actud admisson
by the defendant.” Templeton v. Sate, 725 So. 2d 764, 766 (12) (Miss. 1998). Here, Clark admitted
his guilt and advised the trid court that he weighed his chances and decided that a plea of guilty to the
charges as made was in his best interest because he thought there was a substantia chance that he would
have been found guilty by ajury had he risked going to trid.

713.  Robbery occurs when one felonioudy takes the personal property of another, in his presence or

from his person and againgt hiswill, by violence to his person or by putting such person in fear of some



immediate injury to his person. Miss. Code Ann. § 97-3-73 (Rev. 2000). We find that the factual
submissonby the State, dong with Clark'sadmission of guilt, provided asufficient factud basisfor thetrid
court's acceptance of Clark's guilty plea to strong arm robbery. It necessarily follows that Clark's
assertion, that hisattorney wasineffectivefor faling to recognize that thefactud submissonwasonly strong
enough to undergird a pleaof guilty, iswithout merit and need not be addressed.

114.  Findly, Clark argues that thetrial court abused itsdiscretion whenit found that his post-conviction
relief motion was frivolous and that sanctions upon him were gppropriate. Clark arguesthat thetrid judge
erred because the judge granted him partid relief.! Apparently, Clark's reasoning isthat the motion could
not be deemed frivolousif any rdlief was granted as a result of the mation.

115. A trid court's concluson that amotion is frivolous is reviewed for abuse of discretion. Dock v.
State, 802 So. 2d 1051, 1056 (111) (Miss. 2001). Clark's motion aleged (1) that he was sentenced for
strong arm robbery while pleading to smple robbery, (2) that no factud basis existed for hisplea, and (3)
that his atorney was ineffective for faling to recognize the insufficiency of the factua bas's to support
Clark'sguilty plea. Asdiscussed earlier inthisopinion, noneof hisissues possessany merit. Consequently,

itisfar to say that Clark's motion had no redistic chance of success or any arguable basisin fact or law.

! Apparently, Clark had concluded that he was granted some relief because in the order denying
relief, the trid judge Sated:

The Court further findsthat the Judgement of Conviction dated February 1, 2001, reflects
the Movant was convicted of the crime of smple robbery and the Order of Sentence. .
. reflects the Movant was sentenced for the crime of strong arm robbery, whichisfor dl
practical purposes the same crime; however, in an effort to avoid further confusion, the
Court will enter a Corrected Order of Sentence reflecting the imposition of sentence for
the crime of smple robbery.

The record does not reved the entry of any such order.

6



Therefore, the trid court did not abuse its discretion in denying Clark's petition as frivolous and ordering

sanctions.

116. THE JUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO RANKIN COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



